Court File No. 07-0316





ONTARIO SUPERIOR COURT OF JUSTICE





BETWEEN 





KEVIN STUART GAUTHIER {Plaintiff}





-and-





AIR CANADA AND AIR CANADA PILOTS ASSOCIATION


{Defendants}





STATEMENT OF CLAIM








TO THE DEFENDANTS





A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff. The claim made against you is set out in the following pages.





IF YOU WISH TO DEFEND THIS PROCEEDING you or an Ontario lawyer acting for you must prepare a Statement of Defence in Form 18A prescribed by the Rules of Civil Procedure, serve it on the plaintiffs and file it, with proof of service, in this court office,


WITHIN TWENTY DAYS after this Statement of Claim is served on you, if you are served in Ontario.





IF YOU ARE SERVED in another province or territory of Canada or in the United States of America, the period for serving and filing your statement of defence is forty days. If you are served outside Canada and the United States of America, the period is sixty days.





INSTEAD OF SERVING AND FILING a state of defence, you may serve and file a notice of intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten more days within which to serve and file your statement of defence.





IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGEMENT MAY BE GIVEN


AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. If you wish to defend this proceeding but are unable to pay legal fees, legal aid may be available to you by contacting a local Legal Aid Office.





DATE: March 23, 2007





ISSUED BY:


Registrar 


Superior Court of Justice


114 Worsley Street,


Barrie, ON L4M 1M1





TO:





AIR CANADA 


Law Branch, ZIP 1276


730 Cote Vertu West


Dorval (Quebec)


H4Y 1C2


DEFENDANT





AND TO:





AIR CANADA PILOTS ASSOCIATION (ACPA}


NELLIGAN O’BRIEN PAYNE


66 Slater, Suite 1900


Ottawa, ON


K1P 5H1


Solicitors for the Defendant








CLAIM





THE PLAINTIFF CLAIMS:





As against Air Canada:


declaration that his employment with this defendant was constructively or, alternatively, wrongfully terminated on or about October 5, 2006;





damages as a result of the constructive or wrongful termination of the plaintiff’s employment in the amount of $4,500,000.00 comprised of $1,500,000.00 for wages,


      $2,000,000.00 for pension, and $1,000,000.00 for benefits;





damages for mental distress in the amount of $5,000,000.00;





punitive damages in the amount of $2,000,000.00;





a declaration that Air Canada was negligent in failing to adequately notify flight crew and ramp personnel of and provide firm instructions relating to procedures in shutting down and securing aircraft before allowing passenger disembarkation doors to be opened.











As against Air Canada Pilots Association (hereinafter referred to as ACPA):








a declaration that it failed in its obligation to the plaintiff to follow through with investigating and acting on the air safety report filed by the plaintiff relating to improper securing of an aircraft before passenger doors were opened;





a declaration that ACPA failed in its obligations to properly represent the plaintiff to such an extent that the plaintiff is not bound nor required to proceed with his claim against Air Canada by first having ACPA represent him through a grievance procedure.





damages in the sum of $1,500,000.00, as a result of its failure to file grievances in a timely manner or at all for and on behalf of the plaintiff with respect to the following:








the failure of Air Canada to properly investigate the contents of an air safety


report filed by the plaintiff;





the failure of the scheduling crew to follow proper procedures in contacting the plaintiff in off hours;





the wrongful dismissal of the plaintiff by Air Canada;





damages for mental distress in the amount of $3,000,000.00;





damages for failing to provide adequate support or consultation to or for the plaintiff in a timely fashion and for rejecting such support when requested pilot assistance and emergency response in the sum of $2,000,000.00; and





punitive damages in the sum of $1,500,000.00.





As against both defendants;





pre-judgment and post judgment interest in accordance with the Courts of Justice Acts;


his costs of this action on a solicitor-and-client basis.





    





#2. The plaintiff resides in the Town of Wasaga Beach, County of Simcoe and was a licensed Airline Transport Pilot.





#3. Air Canada is a corporation operating aircraft in Canada and internationally.





#4. Acpa is an association for the pilots of Air Canada which, among other objectives, strives to ensure a safe working environment and protect and enhance the career expectations of it’s members.





#5. The plaintiff commenced his employment with Air Canada on or about February 17, 1998, under a “Newhire” introductory course.





#6.  While with Air Canada  the plaintiff piloted the DC-9 aircraft as a First Officer from April 14, 1998, until commencement of a course in December, 2000, for the A320 aircraft,


known as Airbus. As of February 5, 2001, the plaintiff actively piloted the midsize airbus until June, 2004.





#7.  The pilots of Air Canada were encouraged and required to file Air Safety Reports when it came to a pilot’s attention that the safety or integrity of the operation of the aircraft was jeopardized in any way.





#8. Throughout the plaintiff’s active status as pilot at Air Canada the standard operating procedure sequence upon aircraft arrival to the gate required ramp personnel to receive the “Brakes Set, Engines Off” signal from the Captain and the Anti-collision light {beacon}had to be off prior to approaching the aircraft for the purpose of opening doors.





#9.  During 2003 there appeared to be a change in procedure for opening the aircraft doors as the doors were being opened before the sequence of events in the standard operating procedure was concluded. There was no notification by Air Canada to flight personnel of the change in the procedure which should have been forthcoming prior to the implementation of the changed procedure. The plaintiff claims the change in procedure interfered with his duties to such an extent that it caused a heightened sense of alertness and concern during this critical phase of securing an aircraft. The plaintiff also became concerned the change in procedure was an instrumental factor in the onset of recent uncommanded rollbacks of aircraft.


 


# 10.  In the automn of 2003 the plaintiff discussed the apparent change in the opening of aircraft doors before the aircraft was secure with Captain Hugh Campbell, the Senior Director of Flight Operations, who assured the plaintiff that the matter would be discussed at the next operations meeting. On December 10, 2003 the plaintiff completed and filed an Air Safety Report and, prior to filing it, discussed the Report with his Chief Pilot, Captain Derek Clarke. The Report related to the premature opening of aircraft doors and the deplaning of passengers with an engine still in operation which was contrary to the standard operating procedure.  





#11.  A copy of the plaintiff’s Air Safety Report was also provided to Acpa on December 10, 2003. Shortly after the plaintiff’s report was filed with Air Canada, Air Canada issued an “action required” report, however, it appeared that no substantial action was taken by Air Canada regarding the problem. In that regard the plaintiff states that Air Canada was negligent in not ensuring that the standard operating procedure was followed when it knew or ought to have known that the rollback issue could cause serious injury to passengers, employees, and damage to aircraft. 





#12. In January, 2004, the plaintiff was advised by Captain Jay Musselman, his immediate supervisor {A320 Flight Manager}, that the issue in the plaintiff’s Report was a ramp concern matter and for the ramp personnel to worry about. The statement caused the plaintiff concern for the safety issue and anxiety.





#13.   The plaintiff continued flying after submitting the Air Safety Report that caused him concern and remained active, however, contrary to the regulations regarding scheduling, the plaintiff began to receive calls from the scheduling crew, during his prone rest period, when he was not to be disturbed.





#14.  In April, 2004, flight crews were informed that there had been three serious parking incidents where pilots failed to set the park brake as part of the shutdown procedure. The


incidents were described as costly and dangerous.





#15.  Prior to submitting his Air Safety Report the plaintiff had not been “written up” and had no grievances on record. Between January 8, 2004, and June, 2004, the plaintiff was 


“written up” three times, removed from Air Canada’s payroll for a four day period, and, prior to a prearranged meeting with management and the union, was forced to either book off sick or not report for duty. The plaintiff was subsequently reimbursed for the loss in pay relating to the four day removal from the payroll. ACPA failed to advise the plaintiff of his right to submit a grievance over the “write-ups” against the plaintiff.    





#16.   As a result of the failure of Air Canada and ACPA to adequately deal with the rollback situation, the plaintiff became extremely concerned regarding the safety issue causing him loss of sleep and affecting his health.





#17.  In July, 2004, the plaintiff met with Air Canada medical services and was advised that he may be suffering from an adjustment disorder and possibly sleep apnea. The plaintiff sought and commenced counseling in August, 2004, and in October, 2004, it was confirmed that the plaintiff suffered from obstructive sleep apnea.





#18.  In August, 2004, a bulletin issued by ACPA indicated that the Occupational Safety and Health policy committee received concerns with regard to the setting of the park brake and subsequent rollbacks. 





#19.  In January, 2005, the plaintiff forwarded his concerns to the Air Canada Board of Directors. Shortly thereafter Captain Ed Jokinen, the Director of Flight Operations for Air Canada, telephoned the plaintiff and advised the plaintiff that Air Canada had been deplaning passengers with an engine operating for years. The Director of Flight Operations also advanced the analogy that referenced the plaintiff’s response to a Captain’s delay in setting the parkbrake as equivalent to allowing a Captain to fly an aircraft into the side of a mountain. Finally, the Director of Flight Operations informed the plaintiff that Air Canada’s new policy of starting the Auxillary Power Unit prior to gate arrival had all but eliminated the occurrence of rollbacks, however, the matter would be investigated. 


 





#20.  In May, 2005, the plaintiff was informed in a letter from Captain Rob Reid, Air Canada’s Vice President of Operations, that the plaintiff’s point that the cabin door should not be opened prior to shutdown of the left engine was not correct as it was not an unusual occurrence at a loading bridge. Captain Reid also advised the plaintiff that


Air Canada’s response to the occurrence of incidents involved immediate remedial action, which was monitored for effectiveness and modified if required.   





#21.  In January 2006, the plaintiff’s disability and healthcare benefits were terminated. The plaintiff participated in the Pilot Assistance Program which was designed to assist pilots under stress. The plaintiff, through ACPA, requested to be involved in the Emergency Response Program, however, in the month of February, 2006, Captain Allan Graham, the Pilot Assistance Chair, took the position that it would not implement the program for the plaintiff. Again, ACPA failed to follow through with support for the plaintiff to ensure that he would receive assistance through the program.





#22.  In or about the month of February 2006, ACPA, in response to the plaintiff’s earlier submissions, acknowledged by email that the plaintiff’s concern with regard to the premature opening of doors issue was valid. The non-action by ACPA in failing to follow up with the plaintiff’s concerns was a breach of ACPA’s obligations toward the plaintiff and all members of ACPA as the plaintiff’s concerns related to a health and safety issue.





#23.  In the month of August, 2006, the plaintiff received an unsigned directive from 


Air Canada’s Employee Services advising that the plaintiff’s absence from duty had not been authorized and unless he applied for a leave of absence for inability to meet medical standards within 21 days of the date of the letter, the plaintiff would be considered as 


having resigned without notice.  





#24.  In the month of September, 2006, the plaintiff was informed by 


Captain Jay Musselman, Air Canada’s A320 Flight Manager, that the premature opening of aircraft doors and parkbrake issues remained a concern and when the beacon light was on the doors were not supposed to be opened on the aircraft. 





#25.  By a letter dated October 5, 2006, Air Canada Employee Services advised the plaintiff that his employment with Air Canada is terminated effective October 5, 2006.


The plaintiff then received telephone messages advising him to disregard the letter of 


October 5, 2006. Subsequently, by letter dated November 28, 2006, Captain Jay Musselman, confirmed that the plaintiff’s employment was terminated as of October 5, 2006, despite the miscommunication. 





# 26.   The plaintiff repeatedly endeavored to have Air Canada rectify the problems relating to rollback and received conflicting statements regarding the issue which deals with the safety of the passengers, employees and aircraft. The plaintiff states that the failure of Air Canada to properly address the rollback issue and prevent same from occurring was negligence on the part of Air Canada and caused him severe anxiety and loss of confidence and trust in Air Canada as an employer and as a carrier of passengers when it knew or ought to have known the serious nature of the rollback issue.





#27.  The plaintiff states that ACPA failed to proceed to investigate and pursue the rollback issue with Air Canada when it was aware that it involved a safety issue, not only for its flight crew, but, also for the ramp personnel and passengers.


  


#28.  ACPA failed to stand up for the plaintiff against Air Canada when the plaintiff’s employment was terminated and when the plaintiff was written up as a result of disagreements over scheduling. The lack of support for the plaintiff by ACPA caused a breakdown in the trust by the plaintiff for ACPA as ACPA had apparently abandoned and withdrew its support for the plaintiff.





The plaintiff proposes that this action be tried in Barrie, Ontario.








DATED:  March 23, 2007





MAURICE A. LOTON


Barrister & Solicitor


802 Mosley Street,


Wasaga Beach, ON


L9Z 2H4


Tel: (705) 429-4332


Fax: (705) 429-4683


Solicitor for the Plaintiff    














